
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  29 ,  1980

Dev-Mar in  S tores ,  fnc .  (Se l le r )
and lli l l iam $lolin
39-57 60 th  s t .
I,/oodside, NY 17377

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1138 &. 1-243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract. ice laws and Ru1es, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Daniel Turchin
170 Broadway
New York, NY 10038
Taxing Bureau' s Representat ive



STATE 0F M\,rr YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

DEV-MARTN sToREs, rNc. (sEttER)
and

WIIIIAU I,iOIIN

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under Art ic les
28 and 29 of the Tax law for the period
December  1 ,  1973 th rough September  24 ,  L976.

DETERMINATION

Notice of Deterrninat. ion

Dev-Mar in  SLores ,  fnc .

App l ican ts ,  Dev-Mar in  S tores ,  Inc .  (Se l le r ) ,  39-57  60 th  St ree t ,  Woods ide ,

New York 11377 and Wil l iam Wolin as 0ff icer,  745-72 23rd Avenue, I , /hi testone,

New York  11357,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

per iod  December  1 ,  1973 th rough septembex 24 ,1976 (F i re  No.  2 l -196) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,

at the off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York ,  on  0c tober  30 ,  1979 a t  9 :15  A.M.  App l ican ts  appeared by  Dan ie l  Turch in ,

Esq. & cPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq..  (rrwin

levy ,  Esq.  ,  o f  counse l ) .

ISSI.]ES

I.  Llhether the audit  performed by the Audit  Divis ion properly ref lected

app l ican ts r  sa les  tax  l iab i l i t y  on  c igare t te  and o ther  tobacco sa les .

I I .  Whether an al lowance should be made in the audit  results for pi l ferage

and theft  of  c igarettes and other tobacco products.

FINDINGS OF FACT

1 .  0n  March  25 ,

and Demand for Parrment

1977,  the Audi t  Div is ion issued a

of Sales and Use Taxes Due against



(Se l Ie r )

Sept.ember

)

3 .
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and i{ i l l iam l{ol in,  as off icer,  for the period December 1, 1973 through

24,  7976 fo r  tax  due o f  $15 1772.72 ,  p lus  pena l t ies  and in te res t .

Appl icants protested the above Notice on May 9, 1977.

The above Notice was issued as a resurt  of  an est imate that 50

app l icanLsr  repor ted  gross  sa les  were  taxab le .  A  f ie ld  aud i t  was

after appl icants protested the Not ice and resulted in the reduct ion

I i a b i l i t y  t o  $ 5 , 8 4 1 . 0 7 .

4. The Audit  Divis ion based i ts revised determinat ion on a markup of

appl icants '  t .axable purchases. Appl icants I  records were not suff ic ient to

veri fy an exact amount of tax in that taxable receipts were not segregated

from the gross receipts.  Purchase invoices for the period March through May,

1975 were used to categorize purchases and to obtain markup percent.ages on

taxab le  i tems so ld .

The sel l ing pr ices for c igarettes were obtained from appl icants '  accountant

and the markup was determined to be 30 percent for per iods pr ior to January 1,

7976 and 28.7 percent for per iods after.  The taxable port ion of c igarette

sa les  \ {as  de termined to  be  67 .4  percent  and 64 .7  percent  respec t ive ly  fo r

periods before and after January 1, 7976. The markup on other tobacco products

was found to be 35 percent after adjustment.  Various pi l ferage al lowances

were made on al l  taxable i tems except tobacco products and cigarettes.

The results of the audit  indicated taxable sales to be 32.79 percent of

gross sales reported for the period December 1, 1973 through November 30 ,  7975

and 32 . I  percent .  o f  g ross  sa les  repor ted  fo r  the  per iod  December  1 ,  7975

through September 23, 7976.

5 .  The se l l ing  pr ices  quoted  by  app l ican ts r  accountan t  inc luded sa les

Appl icant displayed a sign aL the business premises which indicated thet a x .
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amount '  of  sales tax included in the sel l ing pr ices of c igarettes. The taxable

por t ion  o f  c igare t te  sa les  inc lud ing  a l l  taxes  was 62 .46  percent  be fore  January  1 ,

1976 and 59 .9  percent  fo r  per iods  a f te r .

6.  Due to the competi t ion in t .he neighborhood, appl icants contended

that the markups on cigarettes used in the audit  were too high. Appl icants

fai led to introduce any substant iat ion to show thaL the markups were lower.

7 -  Appl icantsr c igarette and cigar displays were on open counters

during the periods audited. The storeroom, located at the rear of the store,

was suscept ible to cigarettes being pi l fered without not ice of the employees.

8 .  App l ican ts  ac ted  in  good fa i th .

CONCTUSIONS OF IAW

A. That the taxable port ion of c igarette sales made by the appl icants

adjusted to ref lect the sales tax included in the sel l ing pr ices as found

F ind ing  o f  Fac t  "5" .

1 S

in

B. That the purchases of c igarette and

2 percent to al low for pi l ferage sustained in

C. That the penalt ies and interest in

ra te  a re  cance led .

tobacco products are reduced by

the  bus iness  opera t ion .

excess of the minimum statutorv

D. That the appl icat ion of Dev-Marin Stores, Inc. and Wil l iam ldol in is

granted to the extent prescr ibed in conclusions of law "A",  "B" and "ct t ,  that

the Audit  Divis ion is hereby direct.ed to further modify the Not ice of Determina-

t ion and Demand for Payment of Sales and Use Taxes Due issued against Dev-Marin
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l{olin and except as so granted, the appl icat ionStores ,  Inc .  (Se l le r )  and Wi l l iam

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

ocT ; r 1980


